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In re: 
Investigation in terms of Section 71 (9)of the Labour Relations Act, 66 of 1995: 

Whether the designation rendered by the Committee designating private health services as essential services should be varied to include optometry services.  
                                                           DESIGNATION 
1. Introduction

1.1. The Essential Services Committee (herein referred to as the “ESC/ Committee”) has designated certain services in private health as essential services. Pursuant to this designation South African Optometric Association (SAOA) submitted a request to the committee to investigate and vary the designation to include optometry services.
1.2. The ESC considered the request and decided that the request is reasonable, and in accordance with section 71(9) read with section 71(1) and 70B (1)(d) of the Labour Relations Act 66 of 1995 as amended (LRA). 
1.3. The gazetted terms of reference for the investigation in terms of section 71 were” Notice is hereby given in terms of section 71, read with section 70B(1)(d) of the Labour Relations Act, 1995 (Act No 66 of 1995 as amended), that the Committee is in the process of investigating whether the designation of certain services in Private Health should be varied to include optometry services?  (see Government Gazette No 44257, GN113 of 2021, dated 12 March 2021).

2. Details of Hearings

2.1. The hearings were scheduled as per the notice published in the government gazette. Viz-

(a) 23 March 2021
(b) 25 March 2021

(c) 29 March 2021

(d) 30 March 2021

(e) 01 April 2021

2.2. The ESC received written submissions, and interested parties made oral representations to the ESC.
3. Survey of the submissions

3.1. SAOA made several presentations before the ESC panel. The submissions before the panel were made by Dr Cassandra Seethal, Prof. Paul Ramkissoon, Dr Chris Ecksteen, Mr. Roosen and Mr Seloka.
3.2. In essence it was submitted that the concept of vision can be explained as a process that allows human beings to perceive and interpret the world through the sense of sight.
3.3. Further, that good vision is required for daily activities such as socialising, reading, driving and recreation. Vision impairment has detrimental effects on the well-being of the affected individuals as well as on the economic productivity in developing countries such as South Africa. Most visually impaired adults are not able to participate meaningfully in the mainstream economy.  This places an additional fiscal strain on the state to sustain and maintain for the needs of those unemployed due to their visual disability.
3.4. It was submitted that optometry is part of the primary health care.
3.5. It was submitted further that optometrists are primary healthcare practitioners of the eye and visual system. The profession is autonomous and regulated, and provides comprehensive eye and vision care which includes-

· refraction and dispensing, 

· detection/diagnosis and management of disease in the eye,

· rehabilitation of conditions of the visual system,

· prevention of vision loss, through training, counselling, guidance, and

· fitting of optical medical devices such as spectacles, contact lenses and low vision devices
3.6. Optometrists are trained to detect, diagnose, monitor, and manage eye diseases. Optometrists also manage emergency conditions such as foreign bodies, chemical and thermal injuries, acute conditions such as bacterial conjunctivitis, viral conjunctivitis and uveitis to chronic conditions such as allergic conjunctivitis, dry eyes, glaucoma and refractive error.
3.7. It was submitted that the following are vison related conditions-

· Hypertension

· Diabetes

· High Cholesterol

· Tumour

· Stroke

· Respiratory conditions; and

· Cardiovascular disease

· Rheumatoid Arthritis 
3.8. The optometrists as front-line workers can diagnose these conditions and refer patients appropriately.

3.9. On behalf of SAOA it was submitted further that the Committee in considering this service should not limit interruption to industrial action. An example of the current lockdown was given wherein because the Committee has not designated this service as an essential service, the services rendered by optometrist was interrupted. This interruption had the potential to threaten the visual health of the whole or part of the population. To this end several examples were cited including Acute retinal arterial ischemia - including vascular transient monocular vision loss (TMVL) and branch (BRAO) and central retinal arterial occlusions (CRAO), which it was submitted would require immediate diagnosis and treatment.
3.10. The following were identified as emergencies that required immediate attention of the optometrist-

·  Trauma reported by patient;
Blunt force, sharp object or foreign body or chemical to an eye; followed by pain, photophobia, sustained flashes of light, metamorphopsia or visual field loss. 

· Eye pain report by patient 

Unexplained eye pain that cannot be resolved by virtual methods. This would include, but is not limited to, acute angle closure glaucoma and corneal compromise (e.g. includes pain associated with contact lens wear and not resolvable after discontinuing contact lens wear). 
· Vision loss report by patient 

Acute or gradual with or without pain, sudden onset blurred vision, colour desaturation. Acute retinal arterial ischemia, including vascular transient monocular vision loss (TMVL) and branch (BRAO) and central retinal arterial occlusions (CRAO), are ocular and systemic emergencies requiring immediate diagnosis and treatment. 
· Double vision reported by patient 

New onset
· Dropping of eyelid as reported by patient 

Acute or sudden. 

· Flashes or floaters reported by patient with or without pain 

New onset 
3.11. It was submitted that the interruption of the service may result to some complications including retinal detachments, angle closure glaucoma, trauma to the eyes are some of the cases and these can lead to irreversible loss of sight if not attended to the very same day.
3.12. In conclusions SAOA submitted that any disruption of the service can lead to permanent vision loss which could have been prevented
4. Legal Framework 

4.1. In this matter the issue that the committee has to determine is whether vision and eye care services should be designated as essential services? In determining this matter, it is important that one should set out the legal framework.
4.2. Section 23(2) of the Constitution of the Republic of South Africa, 1996 (“the Constitution”) states that… “Every worker has the right … (c) to strike.”
4.3. Section 36 (1) of the Constitution states inter alia that…“The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom”.
4.4. Section 65 (1) (d) (i) of the LRA states that … “No person may take part in a strike … if that person is engaged … in an essential service”.  
4.5. An ‘essential service’ is defined in section 213 of the Act as:
(a)
a service the interruption of which endangers the life, personal safety or health of the whole or any part of the population;

(b)
the Parliamentary service;

(c)
the South African Police Service”.

4.6. The Constitutional Court in South African Police Service v Police and Prisons Civil Rights Union and Another (CCT 89/10) said the following: -
“In order to ascertain the meaning of essential service, regard must be had to the purpose of the legislation and the context in which the phrase appears. An important purpose of the LRA is to give effect to the right to strike entrenched in section 23(2)(c) of the Constitution. The interpretative process must give effect to this purpose within the other purposes of the LRA as set out in Section 1(a).  The provisions in question must thus not be construed in isolation, but in the context of the other provisions in the LRA. For this reason, a restrictive interpretation of essential service must, if possible, be adopted so as to avoid impermissibly limiting the right to strike (footnotes excluded)”

4.7. It is trite that strike action is an important element of collective bargaining and it is recognised as a primary mechanism through which workers exercise collective power (See Ex-Part Chairperson of the Constitutional Assembly in re: Certification of the Constitution of the Republic of South Africa, 1996 (4) SA744 (CC) at paragraph [66]). 
4.8. Having regard to the above, it is clear that our law requires essential services to be restrictively interpreted, and that this means, inter alia, the following:

· It is the service which is essential, not the industry or the institution within which the service falls.

· Only those employees who are truly performing an essential service, may be prohibited from striking; and

· Essential and non-essential service workers may be found working side by side in the same institution.

4.9. Before the ESC can designate any service as essential, it must be satisfied that the interruption of the said service is likely to endanger life, personal safety, or health of the whole or part of the population.
4.10. It is further trite that since the right that would be affected by such a designation limits or takes away a fundamental right, such designation must be reasonable and justifiable. Thus, if the ESC finds that parts of the service are not essential the Committee is obliged not to designate such services, as such a designation would be unreasonable and unjustifiable.

5. Analysis of the submissions

5.1. In determining whether the service must be designated as essential the panel considered the nature of the services   and the applicable legal framework. As indicated above the right to strike is a fundamental human right and this right should not be interfered with unless there is justification for such interference.
5.2. In this matter the service under consideration is vision and eye health care. Section 27 of the Constitution of the Republic of South Africa provides that every person has the right to “to have access to health care services, including reproductive health care and further that “No person “may be refused emergency treatment”. Section 27(2) says that government must “take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation” of the right. This means taking all reasonable steps to ensure that the right is protected, promoted and fulfilled, and that over time, universal access to quality and comprehensive health care is achieved.
5.3. This Committee has in 1998 and recently designated public health and certain services in private health care as essential services. It is against this background that the current application was brought to the Committee for consideration. Amongst the services recently designated was audiology. The applicant in this matter submitted that the only difference between the two services is that, whilst audiology focuses on hearing, optometry focuses on vision.
5.4. In terms of the applicable legal framework the test that the Committee adopts in determining whether a service is essential is whether the interruption of that service would endanger the health, life and safety.  Where the interruption of a service would cause inconvenience or economic hardship, such a service cannot be designated as essential.
5.5. In this case the Panel considered the typical practice model in which the service is rendered viz through private practices. The question that that arose was whether in the case of industrial action can it be said that the beneficiaries of the service would not have an alternative. In response to this question, it was submitted that it would be incorrect for the committee to consider interruption only in the context of industrial action. To this end the applicant cited as an example the situation that prevailed during level 5 lockdown where these services were interrupted by the regulations as the services rendered by optometrists were not designated as essential in terms of the disaster management regulations.
5.6. The panel duly considered this argument and is of the view that a designation of a service as essential is regulated by the Labour Relations Act and it follows that the interruption contemplated in the LRA is a strike.   Further if interruption of the service is caused by the regulations as indicated in the example above such a situation cannot be resolved by a permanent designation in terms of the LRA. Such a situation is temporary and may be resolved through the applicable mechanism in terms of the enabling legislation e.g.  The Disaster Management Act,2002 and Regulations published in terms of that Act.
5.7. It was also submitted that the practice models used are not limited to independents as there are franchises and groups.  Further that in these types of practices even workers organize themselves and the threat of industrial action is real. The applicants through a presentation also demonstrated the make-up of an optometry practice. In this demonstration the staff members identified were –

· Administrative staff

· Reception

· Cleaning

· Dispensing optician

· Lab Technician

· Optometrist.

5.8. In line with the constitutional court judgement in POPCRU V SAPS (supra), the panel is of the view that a restrictive interpretation should be applied in this case. Thus Administrative, cleaning functions and reception services are not essential services.
5.9. The Panel accepts that impaired vision increases the risk of accidents, falls and bumps and poses a threat to personal safety of the whole or part of the population. Further that on the submissions presented it is clear that life threatening conditions in some instances are detected during the comprehensive eye health examinations.  This results in timely referrals being made and which has the potential to save lives. The Panel therefore accepts that the services rendered by Optometrist, Dispensing Opticians and Laboratory Technicians (in a vision or eye care setting) are essential services. 
5.10. Having considered the written and oral submissions of the parties, as well as the applicable law referred to above, the Panel is of the view that emergency optometry services as detailed below should be designated as essential services-

· The management and treatment of-

· Trauma reported by patient;

 Blunt force, sharp object or foreign body or chemical to an eye; followed by pain, photophobia, sustained flashes of light, metamorphopsia or visual field loss. 

· Eye pain report by patient 

Unexplained eye pain that cannot be resolved by virtual methods. This would include, but is not limited to, acute angle closure glaucoma and corneal compromise (e.g. includes pain associated with contact lens wear and not resolvable after discontinuing contact lens wear). 

· Vision loss report by patient 

Acute or gradual with or without pain, sudden onset blurred vision, colour desaturation. Acute retinal arterial ischemia, including vascular transient monocular vision loss (TMVL) and branch (BRAO) and central retinal arterial occlusions (CRAO), are ocular and systemic emergencies requiring immediate diagnosis and treatment. 

· Double vision reported by patient 

New onset.

· Dropping of eyelid as reported by patient 

Acute or sudden. 

· Flashes or floaters reported by patient with or without pain 

New onset 

6. Designation

6.1. The ESC Panel accordingly varies the designation on private health services to include emergency optometry services as essential services.  
6.2. The services rendered by laboratory technicians in the treatment and management of vision and eye care health are also designated as essential services.
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