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Case No.: ES 16-19
In re: 
Investigation in terms of Section 71 of the Labour Relations Act, 66 of 1995: 
Whether the production transportation and distribution of fuel should be designated  as essential services 

Designation
Introduction

1.  The ESC on its own accord  and 
in terms of section 71(1) read with sections 70B (1)(d) of the Labour Relations Act 66 of 1995 as amended (LRA) initiated an investigation as to whether or not 
 the production, transportation and distribution of fuel should be designated as essential services. 
2. The gazetted terms of reference for the investigation in terms of section 71 were” Notice is hereby given in terms of section 71, read with section 70B(1)(d) of the Labour Relations Act, 1995 (Act No 66 of 1995 as amended), that the Committee is in the process of conducting an investigation as to whether Production, transportation and distribution of fuel should be designated as essential services.  (see Government Gazette No 42608, GN425 0f 2019, dated 02 August 2019.

Details of Hearings
3. The  hearings were scheduled  as per the notice published in the government gazette. Viz-

(a) 10 September 2019
(b) 11 September 2019
(c) 13 September 2019
(d) 16 September 2019
(e) 29 September 2019
4.   At the conclusion of the public hearings the Committee directed the parties to lead evidence. Evidence was duly led and the final submissions were received in October 2020.
5. During the public hearings UNITRANS and RFA
 participated and at the time when evidence was to be led, both withdrew their participation in the process and indicated that they would no longer make any further submissions.
6. The Committee received oral, written submissions and evidence from SAPIA 
and FRA.

Submissions and Evidence
7.  On behalf of SAPIA it was submitted that the organisation  represents the collective interests of the South African petroleum industry. SAPIA plays a strategic role in addressing a range of common issues relating to the refining, distribution and marketing of liquid fuels – which includes petrol,  diesel, jet fuel, heavy fuel oil ("HFO"), illuminating paraffin and liquid petroleum gas. 

8. Liquid fuel may be described as the life blood of any modern economy. Without a stable and continuous supply of liquid fuel, a country’s transport infrastructure and other important amenities are severely impaired. 
9. It was submitted that  all of the essential services designated by the Committee to date rely to some extent on liquid fuel. The 
m
ost obvious and significant examples include: Eskom’s Open Cycle Gas Turbines ("OCGT")’s, which require significant volumes of diesel to operate; Eskom’s coal fire power stations which require HFO 
to power their boilers; police services that require petrol and diesel to fuel their vehicle fleets; and emergency medical services that require petrol and diesel to fuel ambulances. 
10. A stable and continuous supply of liquid fuel depends entirely upon the seamless operation of the various stages of the liquid fuel supply chain. The liquid fuels supply chain is an interdependent, integrated and shared system. A disruption at any one point in the supply chain has a bottleneck effect which risks causing the entire chain to come to a standstill. In other words, each stage of the supply chain relies on the optimal functioning of the parts before and after it in the chain in order to function optimally itself. 
11. Without liquid fuels, particularly petrol and diesel, essential services such as security and policing, fire-fighting, medical and paramedical services and refuse collection cannot be performed. In the circumstances, a shortage of liquid fuels, particularly petrol and diesel, which is likely to arise from industrial action along the supply chain of producing and distributing liquid fuels, will endanger the lives or health and safety of a part of the South African population.  In support of these submissions Mr Tshifularo testified for and on behalf of SAPIA.
Inbound Logistics 

12.  Mr Tshifularo testified under oath that inbound logistics involves the process of offloading crude oil and refined liquid fuels obtained from foreign suppliers. 

13. Refined fuels that are imported are not necessarily ‘market ready’. Those fuels are subjected to further technical and quality assurance processes before they can be sold. This process may take place in manufacturing facilities or depots. Oil companies import refined fuels to supplement local production when local production facilities are short of capacity or unable to supply. 

14. Approximately 80% of the country’s crude oil is off-loaded in Durban which is equipped with a specialised facility called the Single Buoy Mooring ("SBM"). The crude oil offloaded at the SBM is pumped to three refineries: Sapref and Enref in Durban and Natref 
in Sasolburg. The remaining 20% is delivered to Astron Energy’s Milnerton Refinery from crude oil imported through Saldanha. 

15. Crude oil which is off-loaded from oil tankers at the SBM is pumped through a pipeline on the seabed which connects to the various oil refiners’ crude oil tanks on land. Only one vessel at a time can be accommodated at the SBM and the period required to off-load the crude oil is considerable. The time taken to moor and to disengage each ship from the SBM is down-time and must always be kept to a minimum. 

16. At the ports in Saldanha, crude oil is offloaded from oil tankers at specialised berths capable of accommodating crude oil and pumped into tanks on land. The crude oil is pumped through a pipeline from Saldanha to the Milnerton Refinery in Cape Town. 
Production 

17. Liquid fuels are produced in South Africa in three ways: 

a.   by refining crude oil; 

b.  by converting coal into liquid fuels, and 

c.  by converting gas into liquid fuels. 

18. Approximately 70% of South Africa’s total manufactured liquid fuel is refined from imported crude oil. The refining of this crude oil occurs at four crude oil refineries: Natref (jointly owned by Sasol and Total), Astron Energy refinery (owned Astron Energy), Sapref (jointly owned by Shell and BP) and Enref (owned by Engen). 

19. Approximately 30% of the country’s total manufactured liquid fuel is manufactured at two synthetic plants: Sasol’s coal / gas to liquids plant in Secunda; and PetroSA’s gas to liquids plant in Mossel Bay. 

20. Once imported, crude oil is then refined into various liquid fuels including, of particular importance, petrol and diesel, which are transported via the primary and secondary distribution channels described below. Other significant refined liquid fuels include jet fuel, illuminating paraffin and liquid petroleum gas. 

Primary distribution 

21. After the crude oil is refined into the various liquid fuels, petrol and diesel is moved through a shared pipeline network, rail, road and coastal shipping vessels to terminals and depots across the country. 

22. The Multi-Product Pipeline, linking Durban to the inland region, is the main source of supply from the refineries to the inland depots. Approximately 65% of liquid fuels supplied to inland depots are supplied by pipeline. This pipeline is operated by Transnet Pipelines Limited ("TPL"). Each oil company is reliant on the efficiency with which other oil companies and TPL act in order to move the liquid fuel up the pipeline. 

23. In order to move liquid fuel up a pipeline, the entire length of the pipeline must be filled at all times, such that any volume of liquid fuel injected into the pipeline allows an equivalent volume of fuel to be ejected at various take off points downstream of the injection point. 

24. If there is any interruption in supply, or injection of fuel into the pipeline, there can be no movement of liquid fuel up the pipeline and, consequently, a direct impact on the supply of liquid fuels at ejection points downstream of injection. To the extent that supply delays are extended, the supply problems at the other end of the supply chain are exacerbated. 

25. Pipelines can only deliver product at particular offtake points, namely depots connected to the pipeline network. Delivery to locations not linked to the pipeline network must be conducted by coastal shipping, rail or road.
26.  Delivery by rail, road or ship are likewise dependent on the source supply of fuel and any disruptions to the efficient operation of the coastal shipping, rail and/or road networks creates risks to the continuous supply of liquid fuel to depots and terminals. 

Secondary distribution 

27.  Secondary distribution refers to delivery from terminals and depots to retail sites and commercial end users, primarily by road, using specialised tankers. All retail sites are dependent on road tankers for the replenishment of fuel. 

Retail 

28.  To complete the description of the supply chain, it is necessary to mention distribution of liquid fuels to end-customers. The vast majority of liquid fuel reaches end-users through retail forecourts, commonly referred to as petrol stations. 

Conclusions on impacts of interruptions on integrated supply chain 

29. For all the reasons discussed above, a stoppage at any stage of the supply chain will invariably result in stoppages at other stages of the supply chain. For every litre of crude oil or refined product to ultimately reach the end-user the entire supply chain must simultaneously and continuously operate. 

30. He submitted that  a stoppage at the inbound logistics stage will prevent refineries from receiving crude oil to be refined into liquid fuel. Further that a stoppage at the production stage will cause the pipeline to stand idle which means that terminals and depots will run dry, and finally a stoppage in the primary or secondary distribution stages will mean that there is no liquid fuel for retail to end-users. 

31. Any such disruptions along the supply chain risk shortages of supply to essential services. It was submitted that at the inbound logistic stage a  distinction should be drawn between crude oil delivered by oil tankers off shore to SBM at Durban, crude oil delivered by oil tankers directly to the port at Saldanha Bay and the importing of refined liquid fuels.
Delivery to SBM off-shore at Durban 

32. The SBM is operated by Sapref (a joint venture between BP and Shell). AMSOL (African Marine Solutions (Pty) Ltd) has been contracted by Sapref to provide certain day-to-day services to the SBM, including pilotage, diving and  maintenance. Given that approximately 80% of South Africa’s crude oil imports are discharged at the SBM, it has been declared a national key point. 

33. A strike by Sapref or AMSOL staff at the SBM would prevent crude oil from being discharged from oil tankers at the SBM. This is exacerbated by the fact that the SBM only has capacity to accommodate the offloading of crude oil from one oil tanker at a time. A strike at the SBM would prevent crude oil supply to Sapref, Enref and Natref which are entirely reliant upon the continuous operation of the SBM. 

34.  It was submitted further that the operations at these refineries are purely technical. Further that  it  would be impossible to replace refinery staff during a strike due to the unavailability of replacement workers with the necessary knowledge, training and experience on the management and mitigation of myriad hazards and risks specific to the refinery. Any such replacement staff would be exposed to significant dangers to their health and safety. These risks would also extend to the broader community and environment due to the possibility of uncontrolled air pollution, wastewater and uncontainable industrial fires and explosions. 

35. Further that in relation  to supply, a strike by operations, maintenance and control staff at any of the four oil refineries would mean that there are no liquid fuels  produced at these refineries for the duration of the strike. In that case, the Multi- Product Pipeline would stand idle and no liquid fuels would be pumped from the refineries to terminals and depots across the country. A disruption at just one coastal refinery would mean that a scheduled injection into the Multi-Product Pipeline does not take place; this in turn causes a delay and complication at the other end of the pipeline, with knock-on effects for distribution of product in the inland region to depots and retailers. 

36. The various operational and safety consequences of strike action at a refinery as described above apply equally in relation to potential strike action by operational, control and maintenance staff at either or both of South Africa’s two liquid fuels manufacturing plants. 

37.  It was submitted that It stands to reason that a strike by operational, control or maintenance staff at any one or more of South Africa’s four refineries may result in a shortfall of between 19% to 100% of the ordinary production of refined liquid fuel. By the same token, a strike by operational, control or maintenance staff at either or both of South Africa’s liquid fuel manufacturing plants may result in a shortage of between 23% to 100% of the ordinary manufactured liquid fuel supply. 

38. Mr Tshifularo in his evidence explained that a distinction should be drawn between an unplanned and planned interruption.  An unplanned interruption can cause serious disruption to the supply chain. A planned disruption is scheduled months in advance to ensure that there is no interruption in the supply of liquid fuels. 48 hours’ notice of a strike at a refinery will never be sufficient time to allow for the preparation and implementation of the necessary contingency measures. Furthermore, if the strike were to occur at more than one, or possibly all, of the refineries this would certainly, even on a few months’ strike notice, cause stoppages in the supply chain.
39.   It was submitted further that  South Africa does not have strategic stock of liquid fuels to supplement an extended interruption of supply. Private players do not store strategic stocks of crude oil. The keeping of strategic stocks is a government prerogative. While private players keep limited stocks to service their own respective commercial markets, these stocks would not suffice in the event of prolonged industrial action. The cost of building and maintaining the infrastructure necessary for the keeping of sufficient strategic stocks is an expense that can only be borne by government. 

40. Consequently, a protracted strike at any of South Africa’s liquid fuels refineries or manufacturing plants will have a devastating effect on the supply of liquid fuels to the country’s terminals and depots. 

41.  It was submitted that In the event of a strike by TPL staff who operate the Multi-Product Pipeline, there is a risk that 65% of our country’s liquid fuels, which are pumped through this pipeline, will not reach inland terminals and depots. This is because, in order to move liquid fuel up the pipeline, the entire length of the pipeline must be filled at all times. 

42. Similarly, with respect to distribution by railway, a strike by Transnet rail staff involved in the loading, transportation and storage of liquid fuels would also mean that liquid fuels cannot be transported to terminals and depots by railway. Further that  in relation to the distribution of liquid fuels by road, any strike by operators, bunker crews, drivers or other employees involved in blending fuels or filing oil tankers may prevent the distribution of liquid fuels by road to fuel depots across the country. 

43. The  positions referred to above require specific training, qualifications and experience. In many instances, the immediate replacement of these employees is not just factually impossible, it is also legally impossible due to stringent health, safety and environmental regulations that apply to these positions. 

44. It was submitted that because the majority of South Africa’s liquid fuel production capacity is located at the coast (Durban, Cape Town and Mossel Bay), while approximately 60% of demand for liquid fuels is inland on the Highveld, a strike by the above staff will cause severe shortages in the availability of liquid fuels at terminals and depots, particularly inland. 

45.  A disruption in the supply of diesel to Eskom’s OCGT’s or of HFO to Eskom’s coal fire power stations may further jeopardise the already constrained capacity of the national power grid. 

46. Similarly, a strike by service providers required for coastal shipping of liquid fuel to regions that do not have production capacity, such as East London and Port Elizabeth, risks disrupting supply to essential services in those regions. 

47. At the secondary distribution stage, the staff of oil companies and certain logistics service providers load and transport liquid fuels by specialised road tankers. 

48. Consequently, a strike by any such employees engaged in receiving, loading, dispatching and transporting liquid fuels will prevent transportation of liquid fuel by road. Such strike action will mean that liquid fuel cannot reach petrol stations across the country. Of course, an industry strike may completely cut off the transportation of liquid fuel by road thereby allowing retail sites to run dry. 

49. SAPIA submitted that the vast majority of liquid fuel reaches end-users at petrol stations. South Africa’s fuel pumps have not been adapted, as in many other countries, to allow for the pumping of fuel by motorists

50. Thus, unless replacement labour could be urgently recruited and trained to receive liquid fuels, operate storage tankage at retail sites and operate fuel pumps, an industry strike by retail employees will mean that fuel is not pumped into motor vehicles. 

51. The above submissions illustrate that the liquid fuel supply chain is integrated and explain how any interruption to any part of the supply chain, including industrial action, has a domino effect on fuel supply to the country. Accordingly, protection of critical functions in the supply chain is required to ensure the continued supply of liquid fuel to end-users. 

52. Ultimately, each and every one of these strike-related interruptions to the liquid fuels supply chain will affect several other services that have already been declared essential services. The serious nature and extent of these effects are discussed below. 

53. The South African Police Service is an essential service in terms of the LRA. Power generation, fire-fighting, mortuary services and medical and paramedical services have also been declared essential services. The various vehicles necessary for the keeping of law and order, fire-fighting, mortuary transport, medical and paramedical services all run on petrol or diesel. These vehicles receive their diesel or fuel through the supply chain discussed above. 

54. The collection of refuse is another essential service. Refuse collection vehicles require petrol or diesel to run. These vehicles also receive their diesel or fuel through the supply chain discussed above. 

55. On behalf of SAPIA reference was also made to the current state of affairs and it was submitted that  since the declaration of a national lockdown on 23 March 2020 due to the COVID- 19 pandemic, various regulations have been published under the Disaster Management Act, 2002 to protect the continuity of South Africa’s liquid fuels supply chain.
56.  It was submitted that these legislative interventions reflect a clear recognition by Government of the sanctity of the various stages of the liquid fuels supply chain in preventing the potentially catastrophic social and economic consequences of a national fuel shortage. The Government’s prioritisation of these services during an unprecedented period of national disaster patently supports the declaration of the liquid fuels supply chain as an essential service. This is, not least of all, because numerous other essential services cannot function when the liquid fuels supply chain is interrupted. 

57.  The announcement and implementation of a national lockdown immediately caused a substantial reduction in the demand for liquid fuels. For example, during April 2020, the demand for petrol decreased by 30%, the demand for diesel fell by 60% and the demand for jet fuel plummeted by 90%. In those circumstances, it would have made financial and operational sense for various manufacturers, suppliers and retailers of liquid fuels to suspend their services. Nevertheless, these parties continued, despite substantial financial loss, to play their part in maintaining the supply of liquid fuel to other essential services and to society at large. 

58. In conclusion SAPIA submitted that the Committee should designate the production, supply and distribution of liquid fuels as an essential service and further that any limitation on the right of employees involved in the provision of the above services will be reasonable and justifiable given the fundamental and national importance of ensuring that other essential services are not interrupted by strike action occurring within the critical path of the liquid fuels supply chain. 

59.  On behalf of FRA Mr Sibiya made oral submissions and testified under oath that FRA represents
 service station owners who distribute petroleum products to the end consumer/ users. 

60. Some of the end consumers/ users (such as the SAPS and Ambulance Services) that they service are already classified as essential service.  Further, because self-service on the forecourt is prohibited by law, the sector is highly labour intensive (unlike some countries in Europe and America who are most influential member states of the ILO). Therefore any industrial action may adversely affect the designated essential services who rely on their services to carry out their duties. 

61. He submitted that any prolonged industrial action may affect the security of supply and may encourage and promote dealing in unsafe foreign product
.  The fact that the LAP and CC have ruled that the term “essential service” as contained in Section 213 of the Labour Relations Act should be restrictively interpreted came with a caveat that such interpretation would remain relevant “for as long as it doesn’t limit the fundamental right of employees to strike as entrenched in Section 23(2)(c) of the Constitution”. 

62. With the recently amended COVID-19 Regulations (in the Gazette Regulations No. 11062 extending the meaning of “essential services” to include FUEL PRODUCTION, SUPPLY AND MAINTENANCE is indicative of what will happen if employees within the sector are allowed to strike. This may lead to “the interruption of which endangers the life, personal safety or health of the whole or any part of the population”. A case in point is in small towns where access to health services is through district and provincial hospitals that are far from such towns and the only mode of transport is through the police and ambulance services even private mode of transportation in some instances. 
63. In conclusion FRA submitted that the submissions by Numsa that strikes are not very frequent in the industry, has never been a consideration. In SAPS v POPCRU and Another [2011] 9 BLLR 831 (CC) the real test in determining whether or not the service is essential, is whether the interruption of specific activity or service might endanger the life, personal safety or health of the whole or any part of the population. Regulations promulgated under the DMA 
stated above have confirmed that the interruption of the activity performed by the fuel service stations “might endanger the life, personal safety or health of the whole or any part of the population”.  Accordingly  the sector should be designated as essential service. 

64. On behalf of NUMSA there was no evidence led. In its submission NUMSA argued that  FRA is trying to extend the definition of essential service as interpreted by the court. In accordance with the judgements of both the LAC and CC 
when one considers that the service is an essential service or not, the existing definition must be interpreted in the narrowest of possible fashion. 

65.  In terms of the ILO, the petroleum sector and oil facilities, distribution of fuel do not constitute essential services in the strict sense of the term. 
66.   Strikes are not very frequent in the industry , and based on the contents of the article posted on the FRA website, members of FRA do not believe they are essential service. The members of FRA have threatened to shut down the services meaning that they are willing to interrupt the service.
67.  The committee cannot factor in the issue of illegal activity when considering whether a service should be designated as essential service. 

Legal Framework 

68.   In this matter the issue that the committee has to determine is whether production transportation and distribution of fuel should be designated as essential services? In determining the matter, it is important that one should set out the legal framework.

69. 
Section 23(2) of the Constitution of the Republic of South Africa, 1996 (“the Constitution”) states that… “Every worker has the right … (c) to strike.”
70. 
Section 36 (1) of the Constitution states inter alia that…“The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom”.
71. Section 65 (1) (d) (i) of the LRA states that … “No person may take part in a strike … if that person is engaged … in an essential service”.  
72. 
An ‘essential service’ is defined in section 213 of the Act as:
(a)
a service the interruption of which endangers the life, personal safety or health of the whole or any part of the population;

(b)
the Parliamentary service;

(c)
the South African Police Service”.
73.  The Constitutional Court in South African Police Service v Police and Prisons Civil Rights Union and Another (CCT 89/10) said the following: -
“In order to ascertain the meaning of essential service, regard must be had to the purpose of the legislation and the context in which the phrase appears. An important purpose of the LRA is to give effect to the right to strike entrenched in section 23(2)(c) of the Constitution. The interpretative process must give effect to this purpose within the other purposes of the LRA as set out in Section 1(a).  The provisions in question must thus not be construed in isolation, but in the context of the other provisions in the LRA. For this reason, a restrictive interpretation of essential service must, if possible, be adopted so as to avoid impermissibly limiting the right to strike (footnotes excluded)”
74. It is trite that strike action is an important element  of collective bargaining and it is recognised as a primary mechanism through which workers exercise collective power (See Ex-Part Chairperson of the Constitutional Assembly in re: Certification of the Constitution of the Republic of South Africa, 1996 (4) SA744 (CC) at paragraph [66]). 
75. In SATAWU & Others V Moloto NO and Another 2012 (6) SA 249(CCC the Constitutional Court stated that :

 “  The right to strike is protected as a fundamental right in the Constitution without any express limitation. Constitutional rights conferred without any express limitation should not be cut down by reading implicit limitations into them and when legislative provisions limit or intrude upon those rights they should be interpreted in a manner least restrictive of the right if the text is reasonably capable of bearing that meaning”
76. 
Having regard to the above, it is clear that our law requires essential services to be restrictively interpreted, and that this means, inter alia, the following:

· It is the service which is essential, not the industry or the institution within which the service falls;

· Only those employees who are truly performing an essential service, may be prohibited from striking; and

· Essential and non-essential service workers may be found working side by side in the same institution.

77. Before the ESC can designate any service as essential, it must be satisfied that the interruption of the said service is likely to to endanger life, personal safety or health of the whole or part of the population.
78. It is further trite that in view of the fact that the right that would be affected by such a designation limits or takes away a fundamental right, such designation must be reasonable and justifiable. Thus, if the ESC finds that parts of the service are not essential the Committee is obliged not to designate such services, as such a designation would be unreasonable and unjustifiable.


Analysis of Evidence
79. 
 In determining whether the service must be designated as essential the panel considered the nature of the services and the applicable legal framework. The panel is indebted to the assistance provided by both SAPIA and FRA in this matter.

80. As indicated above the right to strike is a fundamental human right and this right should not be interfered with unless there is justification for such interference. It is also important to note that the endangerment to life personal safety or health must not be remote.
81. As indicated above during the public hearings RFA and UNITRANS participated. When the ESC directed that evidence should be led both these organisations withdrew their participation. There was no indication as to the reason for this withdrawal. There is thus no persuasive evidence before the Committee for the designation of transportation of fuel as an essential service. 

82. Accordingly, transportation of fuel as an essential service cannot be confirmed.
83.   As indicated above it was both SAPIA and FRA’s cases that the production and distribution of fuel are part of a value chain and that the interruption of the supply chain would impact already designated essential services. In that the police service, fire fighters, Eskom and other essential services are dependent on the availability of fuel to be able to deliver essential services.  On behalf of NUMSA it was submitted that what FRA and SAPIA are requesting the Panel to do is to extend the definition of essential services.
84. The panel is of the view that it is not correct that there is an attempt to extend the definition. However, the panel agrees that if in its determination of whether certain services are essential it was to consider the effect on other services as argued by both SAPIA and FRA the panel would have to adopt a wide interpretation of essential services. As indicated in the above dicta any designation of a service as essential is a limitation on the right to strike, it is thus imperative that the panel adopt a restrictive interpretation.
85. What compounds the case of FRA and SAPIA is the fact that  there was no evidence from the police or any of the providers  of essential services to support the contention that any interruption in the production transportation or distribution of fuel would render them unable to provide essential services.  This becomes important as during cross examination of Mr Tshifularo and Mr Sibiya it became apparent that there has been strikes in the industry and there was no evidence to support the view that the service providers of essential services were impacted or were unable to provide essential services.

86.  During cross examination it was put to Mr Tshifularo that the SBM gets shut down for annual maintenance and this does not cause a disruption to the supply chain. Mr Tshifularo responded that the shutdown stoppage at the SMB is planned months in advance on an annual basis. The planned annual shutdown at the SBM must be distinguished from unplanned stoppages caused by strike action. The maintenance shutdown of the SBM occurs only once annually (in or around May) and, as a result, does not result in disruptions to the supply chain. On behalf of Numsa it was submitted that a strike action could be managed in the same way as a planned maintenance as notice is given prior to a strike.
87. The Panel agrees that there is a distinction between planned maintenance and a strike action as with planned maintenance there is certainty as to the duration of the maintenance and this allows the operators an opportunity to put contingency plans in place. The same cannot be said for a strike. Thus the panel does not agree with the argument that because the operators would shut down operations for maintenance purposes if follows that strike action could be managed in the same manner. 
88.  On behalf of Numsa it was further submitted that the operators are able to keep some reserves therefore these could be used to mitigate the effect of a strike.  Mr Tshifularo explained during his testimony that commercial stock provision is not catering for industrial action scenario, it is about continued supply to service your market share under normal circumstances, so industrial action will never be part of what is catered for. When it was put to him that nothing prevents the operators to use these stocks for that purpose, he testified that cost would be a prohibiting factor. 
89. In view of the above it appears that there is an alternative way of mitigating the impact of any strike action but cost considerations would be a factor that makes the operators not to adopt that alternative. It is trite that where there is an alternative the service should not be designated as essential as  the service  could through alternative means be provided. The panel is of the view that the fact that the alternative that is available is costly is not persuasive in favour of a designation.
90. Decision 842 of the ILO provides that  the petroleum sector and oil facilities, distribution of fuel to ensure that flights continue to operate the gas sector should not be considered as essential service in the strict sense.  Under cross examination it was put to  Mr Tshifularo  that the International Labour Organisation ("ILO") has stated that the supply of petroleum is not an essential service and the position should be no different in South Africa. Mr Tshifularo responded that South Africa cannot be compared to more developed ILO nations such as Australia. South Africa relies heavily on the importation of crude oil and cannot accommodate supply stoppages in the same way that developed countries are able to. The uninterrupted manufacture and supply of petroleum is very much essential in South Africa. 

91.  Whilst it is so that South Africa is not that developed and that it relies on the importation of crude oil. The reality is that there has been strikes in the industry and there is  no evidence provided before the panel that this resulted in death or any endangerment to  the health and safety of the population or part thereof.

92. The panel is of the view that when considering the threat to life personal safety of the population the question should be how real and /or imminent is that threat. The ILO principles refer to a “clear and imminent threat”. It is thus important that in determining that a service should be designated as essential there must be a direct  causal link between the interruption and the particular endangerment. There is no evidence before panel that the protracted industrial actions that happened  in the sector ever had such impact.
93. On behalf of the FRA Mr Sibiya submitted that distribution even at different service stations should be designated as an essential service and he also cited an example of people in rural areas where emergency services are not accessible and people rely on motorists to take them to hospital. The difficulty with this is the remoteness of the threat.  He submitted further that unlike in developed countries the fuel industry in South Africa is labour intensive and relies heavily on human resources as opposed to machinery and self-service. In the circumstances, any industrial action in the liquid fuels supply chain is likely to be significantly more disruptive in South Africa than in other countries.  This contention was also not supported by any evidence. In fact during cross examination it became apparent  the retailers themselves have threatened to interrupt the service in order to force government to accede to some demands. This is a clear indication that an interruption would not necessarily endanger the lives , personal safety or health of the population.
94. The panel in making this determination having 
 to balance between the need to provide essential services and interfering with a constitutional right and applying a wide interpretation would in our view negatively affect collective bargaining in circumstances where the same cannot be justified. The panel is not satisfied that  a case is made for the designation as even in its evidence SAPIA conceded that a strike that lasted almost three weeks did not impact essential services as there were contingency plans put in place to ensure that essential services were not interrupted.
95. Having considered the written and oral submissions of the parties, as well as the applicable law referred to above, the Panel is of the view that  there is no evidence to prove that the interruption of  production, transportation and distribution of fuel would pose any immediate threat to life , safety and health of the population or part thereof. The evidence as presented before the committee is that a protracted strike could have an impact. The promulgation of section 150A-D of the Labour Relations Act provides a mechanism to deal with protracted strike action and the panel is of the view that this may assist the parties in the event of a protracted strike.
Determination
The ESC Panel therefore makes the following determination:-
96. The production, transportation and distribution of fuel is not designated as an 
essential service.
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Ms. Joyce Nkopane 

ESC Deputy Chairperson
22 March 2021
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